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          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Bankhead failed to establish that the district court abused its discretion by denying 
his oral Rule 35 motion for reduction of his sentence, imposed following his guilty plea to grand 
theft by possession? 
 
 
Bankhead Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Bankhead pled guilty to grand theft by possession and, on September 7, 2011, the district 
court imposed a unified sentence of 12 years, with two years fixed, suspended the sentence, and 
placed Bankhead on supervised probation for 12 years.  (R., pp.93-99.)   
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The very next month the state filed a motion for bench warrant for probation violation, 
alleging Bankhead had violated the terms of his probation by incurring a new criminal charge 
and by possessing a weapon and drugs.  (R., pp.122-23.)  In January 2012, after the proceedings 
were continued pending a mental evaluation, Bankhead admitted the first allegation.  (R., 
pp.131-34, 137.)  The district court revoked Bankhead’s probation, executed the underlying 
sentence, and retained jurisdiction.  (R., pp.140-42.)   
While on his rider, Bankhead was removed from the TC facility and transferred to ICIO 
for suicide watch, and was unable to complete his programming.  (R., p.145.)  At a rider review 
hearing in October 2012, the district court once again suspended Bankhead’s sentence and 
reinstated his probation with the conditions that Bankhead participate in mental health treatment 
as recommended by his probation officer and enroll in and complete mental health court.  (R., 
pp.150-55.)   
In July 2013, the state filed another motion for bench warrant for probation violation, 
alleging Bankhead had again violated the terms of his probation by moving without permission, 
possessing drugs, failing to attend and complete treatment groups, and committing a new crime.  
(R., pp.189-90.)  Bankhead admitted to having moved without permission and to having used 
methamphetamine and marijuana and, in October 2013, the district court revoked but then 
reinstated his probation with the condition that he enroll in and successfully complete mental 
health court.  (R., pp.194, 205-09.)   
Less than three months later the state filed a motion to release Bankhead from mental 
health court.  (R., pp.217-18.)  The state subsequently filed an amended motion for removal from 
mental health court, alleging that Bankhead had violated the terms of mental health court by 
admitting to using mushrooms, being found in a house with other people on felony probation, not 
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reporting to his probation officer as instructed, and committing a new crime—disturbing the 
peace.  (R., pp.225-26.)  The district court’s order for removal from mental health court was held 
in abeyance, and Bankhead was later released from custody.  (R., pp.227-28.)  Bankhead then 
absconded supervision for two and one-half years before being arrested in Utah in January of 
2017.  (R., p.229.)   
The state again filed a motion to remove Bankhead from mental health court, which the 
district court subsequently granted.  (R., pp.231-32, 245-46.)  Bankhead thereafter admitted to 
having violated his probation by being removed from mental health court.  (R., pp.238-44, 247-
50, 277.)  At the probation violation disposition hearing that followed, Bankhead made an oral 
Rule 35 motion for reduction of his sentence, which the district court denied.  (4/24/17 Tr., p.23, 
Ls.2-6, p.26, Ls. 7-13.)  The court revoked Bankhead’s probation and executed his underlying 
sentence without reduction.  (R., pp.278-81.)  Bankhead filed a notice of appeal timely from the 
district court’s order revoking probation.  (R., pp.282-84.)   
Bankhead asserts the district court abused its discretion by denying his oral Rule 35 
motion for a reduction of sentence.  (Appellant’s brief, pp.6-7.)  In State v. Huffman, 144 Idaho 
201, 203, 159 P.3d 838, 840 (2007), the Idaho Supreme Court observed that a Rule 35 motion 
“does not function as an appeal of a sentence.”  The Court noted that where a sentence is within 
statutory limits, a Rule 35 motion is merely a request for leniency, which is reviewed for an 
abuse of discretion.  Id.  Thus, “[w]hen presenting a Rule 35 motion, the defendant must show 
that the sentence is excessive in light of new or additional information subsequently provided to 
the district court in support of the Rule 35 motion.”  Id.  Absent the presentation of new 
evidence, “[a]n appeal from the denial of a Rule 35 motion cannot be used as a vehicle to review 
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the underlying sentence.”  Id.  Accord State v. Adair, 145 Idaho 514, 516, 181 P.3d 440, 442 
(2008).   
In support of his oral Rule 35 motion, Bankhead cited his difficult childhood, mental 
health issues, drug abuse, and need for treatment.  (Appellant’s brief, pp.3-5; 4/24/17 Tr., p.21, 
L.19 – p.23, L.14.)  None of this information was new.  The district court was aware at the time 
of sentencing and throughout the extensive proceedings in this case that Bankhead had a “terrible 
childhood,” that he suffers from mental health and substance abuse issues, and that he needs and 
purportedly desires treatment.  (See, e.g., PSI, pp.13, 16-20, 22-33, 35-51, 100-06.)  The district 
court afforded Bankhead multiple rehabilitative opportunities between the time it sentenced him 
in 2011 and the time it finally revoked his probation in 2017.  That Bankhead wishes the district 
court would have given him yet another chance to avoid execution of his original sentence does 
not show an abuse of discretion.  The district court specifically considered Bankhead’s Rule 35 
request but rejected it, stating, “I think that though it is an older conviction, the fact of the matter 
is that you were given opportunities and notwithstanding that you continued to commit criminal 
violations.  So I think it’s only fair that you serve the sentence you were given, which was a 
reasonable sentence.”  (4/24/17 Tr. p.26, Ls.7-13.)  In light of Bankhead’s repeated failures to 
rehabilitate, he has failed to establish any basis for reversal of the district court’s order denying 






 The state respectfully requests this Court to affirm the district court’s order denying 
Bankhead’s oral Rule 35 motion for a reduction of sentence. 
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